SERVED: March 25, 1994
NTSB Order No. EA-4130

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 22nd day of March, 1994

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-13145
V.

JERRY WAYNE G LBERT,

Respondent .

N N N N N N N N N N N N N N

ORDER DI SM SSI NG APPEAL

The Adm nistrator has noved to dism ss the appeal filed by
the respondent in this proceeding because it was not, as required
by Section 821.48(a) of the Board's Rules of Practice,® perfected

!Section 821.48(a) provides as foll ows:

8§ 821.48(a) Briefs and oral argunent.

(a) Appeal briefs. Each appeal nust be perfected within 50
days after an oral initial decision has been rendered, or 30
days after service of a witten initial decision, by filing
with the Board and serving on the other party a brief in
support of the appeal. Appeals may be dism ssed by the
Board on its own initiative or on notion of the other party,
in cases where a party who has filed a notice of appeal
fails to perfect his appeal by filing a tinely brief.
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by the filing of a tinely appeal brief. W wll
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notion, to which respondent, by counsel, has fi
i n opposition.
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The record establishes that respondent filed a tinmely notice
of appeal fromthe oral initial decision the | aw judge rendered
on Cctober 19, 1993, but he did not file an appeal brief by
January 7, 1994, the date to which the deadline for filing an
appeal brief had been extended by the Board, at respondent's
request and with the consent of the Admnistrator, fromits
original due date.?

Counsel for respondent, whose |law office is in Hawaili,
asserts that he had good cause for his failure to file the appeal
brief on time. Specifically, he submts, in an affidavit
acconpanyi ng his nenorandum that his effort to neet the
deadline, while on a business trip to the mainland, was thwarted
by his inability to print out the brief fromhis | aptop conputer,
"nost likely due to...[his] conputer not containing the correct
print software for the printer which was avail able" (Affidavit at
3).% VWhile counsel appears to have identified a circumstance
whi ch woul d have justified a request for additional tinme to file
t he appeal brief, we do not agree that he has offered a reason
t hat excuses his failure to seek an extension of tinme before the
deadl i ne expired.*

Not hi ng in counsel for respondent's opposition to the notion
to dism ss establishes or suggests that he could not have filed a
tinmely extension request once he encountered the difficulty he
cites in attenpting to print the brief.®> Consistent with

°The | aw judge affirmed an order of the Admi nistrator
suspendi ng respondent’'s Airline Transport Pilot certificate (No.
00557493509) for 90-days for his alleged violations of sections
91.111(a), 91.113(b), and 91.13(a) of the Federal Aviation
Regul ations, 14 CFR Part 91.

3Counsel does not indicate who had nade the printer
available to him whether he had previously attenpted to
ascertain whether it would be conpatible with his equipnent, or
what efforts, if any, he made on January 7th to | ocate another
printer after it was discovered that the available printer could
not be used. The brief was filed on January 10, after counsel
for respondent purchased a printer that could be used with his
| apt op.

“Counsel appears to have believed that he woul d be afforded
additional tinme by the Board, w thout regard to when he requested
it, because counsel for the Admnistrator, fromearlier contacts,
seened di sposed to consent to further extensions.

®Counsel for respondent seens to inply that he woul d have
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precedent, therefore, the appeal nust be dism ssed for want of
good cause to excuse the procedural |apse. See Adm nistrator v.

Hooper, 6 NTSB 559, 560 (1988).
ACCORDI NAY, IT IS ORDERED THAT:
1. The Admnistrator's notion to dismss is granted, and

2. The respondent's appeal is dism ssed.

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HAMVERSCHM DT,
and HALL, Menbers of the Board, concurred in the above order.

(..continued)

sought an extension request on January 7th if he had known that
the Adm nistrator m ght seek a dism ssal based on the default.
In this connection it should be pointed out that even if the
Adm ni strator had not alerted the Board to the late filing, the
tardi ness would |likely have been detected by the Board's Ofice
of General Counsel, which would have provided respondent an
opportunity to denonstrate, pursuant to our good cause standard,
that the docunent should be accepted out of tine.



